OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN

avromesy sencass March 27, 1939

Ecnerable Geo. ¥, Sheppard
Comptroller of Public acoounts
Austin, Texas

Dear S8ir;

: We are iz redeipt o 'ro
you enclose 2 letter received }
Highway Engineer. In that lette

of areh S, 1959, mrain
z Julian MontEomery,. Btut-
s the rollmﬁng statemen

of facts:
®“The Highws o 3ed . Rinute No. 16981
on Junuary £8,/193¢ auth in epalir of automobilas
and potorcyclas belonging. to - he Dapartmnt of Publis
SBafety on the baeih of cost plus 20f. This percentage '
represents indirect Wk penge, ¢.8. cost of shop
tools. sr, lighta, jépreciation of shop mach-

ignt, salariss of District mechanic and
R@x and 1p considared by this Department
operating our own equipment. The repair
3 in the wvarious District msckine shops,

pposdd to Lill such work to the Depariment
¢n this basis as per attached sample
alid tg supply the Department of Public Safety
‘with a woxk or@er on each repair job. Thiz work order
will give itemization of all costs,

"All material to be used on such repair jobs will
have been previocusly approved by the Board of control.
both for purchase and for payment,™
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You then reguest our opimion in response 1o the following
guestions:

"l. Does the Highwey Department have suthority to
requast the Board of Control to purchase, out of Highway
Funds, supplies which are to be used for the purpose of
sale to othur departments? ) MO

*2. ithout a pre-existing lew, can one department
charge another department for services rendered? -

. #3. Can the Highway Department legally hold General
Revenue Warrants iesued in its favor until such warrante
are called for payment by the State Treasurer? ' B

*4. Does this department have authority to require
the bills for repairs submitted by the Eighway Department
to the Department of Public Safety (if the ccsts of -the
parts should be inciuded in the acocount submitted) to
approved by the Boaxrd of Controlr*® )

The general appropriation bill for the biennium beginning
September 1, 1937, 18 Senate Bill No. 138, being Chapter 504, begin-
" ning at page 1362 of the General and Special Laws, 45th lLeglislature,
Regular Session. : ] L '

N At page 1435 thereof, a part of said Senate Bill ¥o. 138
providing ror the State Highway Department, reads as follows:

*Provided, that the above and foregoing amounts
appropriated herein for the States Highway Department,
end ‘for services rendered by other Agencies of the State
Government to the Eighway Department, shall be paid out

.0f the 8tate HBighway Fund upon warrants issued by the
8tate Comptroller, as provided by Chapter 1, Title 116,
Revised Civil Statutes, 1925, and amendments thareto; -
provided further that all funds or balances of funds on
hand September 1, 1957, and all funds coming into the
State Highway Fund, end derived from registration fees
or from other sources, after dedunoting the total of the
specific eppropriations herein made, are hereby sppro-
priated to the State Highway Department for the establish-

. ment of a system of State Highweys and the construction
and maintenance thereof, as eontemplated and set forth

~ in seid Chapter 1, Title 116, and Chapter 186, General
laws of the Regular Session of the Thirty-ninth Legisla-

ture, and smendments thereto.
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"The Ctate Highway Commission is hereby expressly
authorized tc purchese, through the Board of Control,
and edditionel euuipment rotor vehicles and any &nd "all
other equipment of any kind or character necessary in the
opinion of the ftate Eighway Commigsion to properly
carry out the work of said Highway Department, snd said
HEighway Conmission is expressly authorized and empowered
to purchase &s herein provided, through the Board of
Control, any and all equipment, which is necessery, in
the opinion of the Eighway commission, in order to make
air maps cf highways of xexas. or proposed highways.

At page 1461 thereof we find §56,600 sppropristed to the
Publio Sarety'nupartnont for "auto upkeep and transportation."

1 Article 4413 (25), Revised Civil Statutes, resds as fol-
w83

. "The State Of Texas shall provide the. necessary
buildings, offices and quarters for the Department and
its officers and exployees in the City of Austin, Texms,
and in such other places in the State as distriet head-'
quarters shall be established, and it shall also provide
_for the equipment of the Department and the Divisions,
bureaus and brenghes thereof, with the furniture, fixtures,

. "automobiles, motorscycles, horses, firearms, emrunition,
.uaniforms, appliances and ‘materieis noceaaary to the proper
functioning end operation thereof."

Article 4415 (23), Revised Civil Statutes, reads:

, . "The Attorney General of the State of Texas, the
Bighwey Depertment, the Public Health Department and .
all other departments of the government of the State of
Texae shall ccoperate with the Department of Public Bafe-
ty in the execution of the provisions of this Act and in
the enforcement of the laws of the State concerming orime
prevention and detection end the public safety, The
Board of Control is hereby directed to provide sultabls
quarters for the Department of Public Safety in the base-
ment of the Land Office Building until more snitable
quarters are available."

Article €673, Revised Civil Statutes, reads:
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"The Comxission 12 authorized tc take over and
maintain the varicus State Highways in Texes, snd the coun-
ties through which said highways pass shall be free from
eny ccst, expense or supervision of such highways. The
Commissicn shall use the automobile regcistration fees in
the State Highway Fund for the maintenance of such high-
ways, and shell divert the same to no other use unless
the Commission shall be without sufficient funds from
other sourcses to meet Federal eid to roesde in Texes,
and in such case the Commission is authorized by resolu-
tion to tranafer s sufficient amount from such fund to

. lntoh sald Federal aild."

Article 6674, Revised Civil Statutes, providss 1n partt

e o ¢ AL unney.herein authorized to be appro-
priated for the operation of the Department and the.
purchase of equipment shall be paid from the State
Highway Fund, and the remainder of said fund shall be
.axpended by'the Commission for ths furtherance of public
road construction and the establishment of a ayatem
‘of State highuays a8 herein provided.* -

Artiole 66740, Revised Civil Statutea, roadz:

~ ®All moneys now or hereafter deposited in tha state
Treasury to credit of the "State Highway Fund®, including
all Federal aid moneys deposited to the credit of sald
fund under the terms of the federal Highway Aot end all
county ald moneys depoaitod to the credit of said fund
under the terms of this Act shall be subject to appro-
priation for the specifiec purpose of the improvement of

said system of State Highways by the 8tate Highway Depart-
ment."

Article 6674q~5, Revised Civil Statutes, provides:

*All moneys now or hereafter deposited in the State
Treasury to the ¢redit of the "State Highway Fund ,® in-
cluding all Federal Aid money deposited to the orudit of
gald Fund under the terms of the Federal 4414 Highway Act,
ghell be subject to appropriation by the Legislature for
the specific purpose of the improvement of said System
of State Highways by the Stete Highway Department.™
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Article 66749-6, Revised Civil Statutes, allocating funds
rrom gagcline tax, after avarding one-fourth teo the Available Free
Eohool Fund and ome-fourth to the "County and Road District Highway
Fund™, provides as.follows:

"e « « the remainder of such ocoupation or excise
tax shall go to, and be placed to the credit of, the
State Eighway Fund, for the construction and maintenance
of the public roads of the State, constituting and com-
prising the system of State Eighways of Texas, as
designated by the State Highway Comnmission of Texas.”

Chapter 5, Title 20, (Arts. 631-864) Revised Civil Statutea .
- makes provision for the formation of & Purchasing Diviaian'by the -
Board of Control and sets forth its duties:

Article 634, Revised atntuxea, provides:

*The Board of Control shall purchase all tho plies

used by each Department of the Stete Government :

the State FPrison System, and each eleemosynary instituxian.
normal school, Agricultural and Xechanical College, Univer-
sity of Texas, and each and all other State 8Bchools or -
- Pepartzents of the State Govermment heretofore or hereafter
orested. Such supplies to include furniture and fixtures,
technical instruments and books, and all other things re-
quired by the different departnants or institutiona. ax~
cept strictly perishable goods.”

Article 683, Revised Statutes, reads:

*A)ll purchases by contrast or otherwise, as herein
autbhorized, shall be in accordance with such appropria-
" tions as shall be mede by the Legislature tor the anpport
of the several institutions respectively.”

He have attempted to collate above all statutes whieh might
bear upon this subjeot, whether the cne way or the other.

As noted above Article 6673 prohibite the diversion of eny
~ of the automobile registration fees in the Righway Fund to any use
except for the maintenance of highways, and the other statutes re-
gulating the use of money in the State Highway ¥und, as noted above, ,
definitely and explioitly provide that such money. shall be used ror
the construction, establishment and maintenance of the pnblie

highways,
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In view of such repeated directicns concerning the mcneys
in the State kighwey Fund we doc not believe that the provisions in
Article 4413 (23) for the ittorney General, the Lighway Department
and the Public Health Department to "cooperate with the Department
of Pubiic Safety in the execution of the provisions of this Act"
envisaged a cooperation involving the use of funds of the Highway
Department for the benefit of the Public Safety Department. Not-
withstanding the fact that money spent by the Highway Department
for parts might or would be re-paid the next day, or on the first
day of the succeeding month, by the Public Safety Department, it
is clear that for some period of time the Bighway Department would
be advancing money for the benefit of the Public Safety Department
~ and not in the construetion or maintenance of rcads., Your first
question zust de given a negative answer, ’

Your second gquestion 4s o vory s&ral one. Bowivex;}; we
are going to sssume that it relates to the 205 charge mentioned
in Er. l!ontgoncry's letter and answer it upon that basis,

A.ctmlly the same thins is here involved as in the first

. question, althoush in perhaps a different form. BHere, it is pro--
- to use the fecilities of the Eighway Department for pmones%'
other than the oconstruction or maintenance of public roads. If High-
- way Commission Funds could not be used for any other purpose, it
would necessarily follow that tools and machinery purchased with _
such funds could not be so used, nor the labor of men paid with such
funds. Any of such uses would be foreign to.the statutes roguht!.ns
the use of the funds of the State Highway Departmmnt. ]

The sale of artioles of merchandise, although ror cost
only, and the rendering of shop services, whataver charge may dbe
nade for the same, is engeging in a species of busineas not author-
ized by the statutes regulating the State Highway Department, Whe-
ther it is desirable for such to he done is a legislative question.

. The second question likewise mmst be answered in the
negative. Thie renders unnecessary that your third and roarth ques-
tiones be enswered.

Yours very tmly
ATTORREY GENERAL OF TEXAS

| py Bl R Coi
GRL:N ) : Glenn R. lewis
APPR : - Assistant

R ASSISTANT ATTORNEY GENERAL : & |



